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AOTS OF A PARTY—CONSTRUED HOW. 
Where an act admits of two constructions, the one rightful, and the other 
. wrongful, the rightful character will be imputed to it, and the party will 
o» Rot. be heard to aver that he acted wrongfully, or be allowed to takead-. 
~ vantage of hisown wrong. Blount v. Robeson, 73. 
ADVANCEMENTS. 
»» Vine Consrruction or a WILL, 8. 


ACQUITTANCE. 

An acknowledgment and acquittance contained in a deed, is proof that the 
money was paid, for, and on account of, the Property conveyed in the 
deed; but it is no evidence, upon the rescission of the deed, that the 
deatated- wen to peg the consideration back to the: grates Farmer v.. 
_., Barnes, 109. 


ADMINISTRATOR. 

Where an administrator was compelled, by a judgment of Court, to pay 
over the assets in his hands to the next of kin, not being aware, at the 
time such judgment was entered against him, of an outstanding claim 
ee Bee re et coment afterwards to discharge out of 

fands, a Court of Equity will relieve him, although he took no 
tefanding bond. Stack v. Williams, 13. 
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AGENT. 

1. One who has undertaken, in a covenant, to act as an agent to explore 
survey and sell, a body of lands, and account at stated periods, and who 
took from his principal a power of attorney enabling him to make title, 
cannot, without taking steps to put an end to the trust, purchase for 
himself another title to the land thus entrusted to him. Blount v. Ro- 
beson, 73. 

2. The death of the principal in the above case, after the agent had bid off 
the land at a sheriff's sale, although it revoked the power of attorney to 
sell, did not affect the agent’s duty under the covenant, and enable him 
to take an adversary position towards the heirs. bid. 

3. Where a confidential relation is established between parties, either by 
act of law, or by agreement, the rights incident to that relation continue 
until the relation is put an end to, and time will not operate as a bar du- 
ring the existence of such relation. bid. 

Vine Assets, 2,3; CoNFIDENTIAL RELATION. Compromise, 2. 


AMENDMENT. 
Under ch. 33, sec. 17, Rev. Code, a bill can be amended, as to parties, in 
the Supreme Court. ent v. Bottoms, 69. 


ANTE-NUPTIAL AGREEMENT. 


1. Ante-nuptial agreements, being peculiarly liable to misapprehension and 
misrepresentation, will not be enforced in our courts, unless they are en- 
tirely satisfied that they were made. Afontgomery v. Henderson, 113. 

2. A bill, therefore, that alleged such a contract, but stated that it was not 
reduced to writing, because the parties thought its provisions were already 
embraced in the will of a relation, from whom the property was derived, 
was dismissed upon demurrer. bid. 


APPEAL. 

Where the Judge in the Court below refused to set aside a sale because of 
a mistaken idea that his discretion was controlled by a principle of law 
which had no application, it was Held an appeal would lie to this Court, 
and that the question should be sent back to the Court below, that it 
might be again considered by that Court, and its discretion fairly exer- 
cised. Clayton v. Glover, 371. 

Vive Certiorari. 


ARBITRATION. 

1. Where matters in controversy are submitted to arbitration by agreement 
of the parties, being a tribunal of their awn choosing, it is independent 
in its action, and no appeal will lie from its decision; neither can it be 
rescinded by a court of law or equity. The only ground upon which an 
award upon a submission in pais can be set aside in a court of equity is, 
that it is against conscience to take benefit under the award. Gardner 
v. Masters, 462. 





INDEX. 504 


2. An award upon a submission, in a suit pending in court, requires more 
certainty than is required in an arbitration by agreement out of court, 
because the court is to pronounce its judgment upon it. bid. 

3. Mistakes in charging interest and the like, do not furnish a ground for a 
court of equity to interfere and set aside an award. Jbid. 

4. A want of certainty and finality are not such errors as make it against 
conscience to seek the enforcement of an award. bid. 

5. An award is deemed sufficiently certain and final when it is as much so 
as the nature of the case will admit. bid. 

6. In a suit at law upon a bond conditioned for the performance of an 
award, as the question whether the authority of the arbitrators was re- 
voked before the award was made, can be legitimately put in issue there- 
in, a court of equity will not take cognizance of it. Nor is there any- 
thing in that question affecting the conscience of him in favor of whom 
is the award. bid. 

. A court of equity will not set aside an award because the arbitrators 
have awarded costs in such a case without authority, as the party can 
have the benefits of it, on the trial at law, in the mitigation of damages. 
Ibid. 


ASSENT. 
See Executor. 


ASSETS. 
Vide Executor; Marsna.iinc; LeGActes; ABATEMENT OFTAKEN FOR 
DEBTS. 


ASSETS—FOLLOWING OF. 

1. A creditor may follow the assets in the hands of legatees and other per- 
sons claiming as volunteers, or fraudulent alienees of an unfaithful and 
insolvent executor. And such a volunteer is not protected by the fact, 
that the executor had sufficient assets to pay all the debts, but wasted 
them. Barnawell v. Threadgill, 50. 

. In a bill to follow assets fraudulently removed, as it does not proceed on 
the idea of punishing the defendant for a fraudulent removal of the as- 
sets, one who acted as a mere agent in running off and selling them, but 
who paid over the price to his employers, is not liable for the value of 
the property, but such a defendant must pay costs. Jbid. 

3. Where a person, standing in a confidential relation to an intemperate 
executor, who has wasted the estate, is found in possession of a part of 
the assets, upon a suit by the creditor to follow such assets, it is incum- 
bent on him to show that he purchased fairly and paid the price. . Ibid. 


ASSIGNMENTS. 
Vide Set-orr. 


BAIL. 
Vide Sussriturioy, 2. 
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BANKRUPTCY. 

A creditor, who takes a dividend of the effects of a bankrupt, surrendered 
under a petition filed by himself, is not estopped from collecting the re- 
mainder of the debt, if the debtor fails to get his certificate. Hamlin v. 
Hamlin, 191. 

Vide Presumption OF PAYMENT. 


BEQUEST—UNLAWFUL. 
Vide ConstrRucTION OF A CHARTER. 


CERTIORARI. 

1. The writ of certiorari will lie to bring up a cause from a court of Equity 
to the Supreme Court, where a sufficient reason is shown for not appeal- 
ing. McLeran v. Melvin, 195. 

. Where the person really interested in a cause in Equity was a feme 
covert, upon a statement made by her husband, who had joined her in 
the suit, showing that an injunction to restrain an execution levied on 
her property had been improperly dissolved—that he was absent from 
court upon urgent business when the decree was made—that his attor- 
ney had told him his presence would not be required at the trial—that 
his attorney had endeavored to” procure surety for an appeal without 
success—and that he would have appealed if he had been present—it 
was Jield to be a sufficient cause for granting a certiorari. bid. 


CHARGE ON AN ESTATE. 

Where a testator charged his estate with the support of one for life, and 
provided no fund out of which the support was to be furnished, it was 
Held, that property undisposed of by the will, must, in the first place, be 
applied to that purpose. Freeman v. Okey, 473. 


CHILD, OR CHILDREN. 
Vide Limitations 1x Remarnper, 3. 


COLOR OF TITLE. 
A sheriff’s deed accompanied with possession, will operate as eolor of title 
to create a bar, only from the time of its actual execution, and will not 
relate back, for such a purpose, to the time of the sheriff’s auction. 


Blount v. Robeson, 73. 


CLERK AND MASTER. 
Vide Court or Equity. 


COLLUSION BETWEEN THE ADM’R AND A DEBTOR. 
Vide Jurispiction, 3. 


COMMON LAW. 
Vide Laws or ANOTHER STATE. 
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COMPROMISE. 

1. Parties to a compromise must deal with each other upon an equal foot- 
ing. Barnawell v. Threadgill, 50. 

2. Where a party toa suit, with all the knowledge on his part of the only 
doubtful matters in dispute, entered into an arrangement with the agent 
of the other party, by which the principal was to get not more than one- 
twentieth of his debt, and it was a part of the arrangement that it should 
be kept a secret from the principal's counsel and friends, it was Held not 
to be a compromise that would be supported in a Court of Equity. bid. 

3. Mere inadequacy of consideration will not defeat the compromise of a 
doubtful claim, when it is entered inte fairly, and with deliberation ; but 
where the parties were not in equal ignorance of their rights, and were 
not dealing on equal terms, inadequacy of price may fairly be relied on 
as proof that a party had been imposed on and defrauded. bid. 


CONFIDENTIAL RELATION. 

Where a young man, living with near relations who had great influence 
over him, was induced by the misrepresentations of these relations as to 
the nature of a decree in the Supreme Court theretofore rendered be- 
tween them, to execute a bond for a large sum of money by way of cor- 
recting such decree, the Court of Equity enjoined the collection of the 
bond and ordered to be cancelled. Graham v. Little, 152. 

Vide Acent, 3; Fravn, &c., 7, 8. 


OCONSIDERATION—WANT OF. 
It is against conscience te enforce the collection of a bond, where nothing 
has been received for it. Richardson v. Williams, 116. 


CONSTRUCTION OF A CHARTER. 

Where an Act of Assembly, incorporating the trustees of a college, provi- 
ded that their property should not, at any time, exceed a certain amount, 
in # suit brought for a legacy exceeding that amount, it was Held that 
only se much as was necessary to make their whole property amount to 
the limit specified in their charter, could be recovered, and that the over- 
plus of the personalty vested, at the testator’s death, in his next of kin. 
The Trastees of Davidson College v. Chambers’ Executors, 253. 


CONSTRUCTION OF A DEED. 

1. The fact that it is unusual for a man to make a trust in favor of a child, 
which his wife may have by another husband, will not, of self, justify a 
court to depart from the ordinary meaning of terms used in a deed. 
Evans v. King, 387. 

2. A declaration of an executed trust of land, will have exactly the same 
construction as if it had been a conveyance of the legal estate; such a 
declaration, therefore, that does not contain words of inheritance, passes 
only an estate for life. vid. 
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CONSTRUCTION OF A WILL. 


1. Where a testator, in one part of his will, uses words which describe cer- 
tain objects of his bounty as a class, and in another part of the will refers 
to them by the same words of description, the presumption is that, in 
both instances, he uses the words in the same sense, and in both instances 
intends them to take asa class. Lockhart v. Lockhart, 205. 

. Where a negro woman was given by parol to a married daughter, and 
after the woman had a child, the owner willed the woman and her in- 
crease to the daughter, reciting that the testator had mentioned the said 
woman in a bill of sale made by him to the husband, and at the time of 
making the will, executed a bill of sale for her to the husband, dating it back 
to the time of the parol gift, it was Held to be a confirmation of such gift, 
and passed the child as wellas the mother. bid. 

3. The words “ all of every thing on hand,” in immediate succession to a 
bequest of a horse, house-hold and kitchen furniture, shop and plantation 
tools, were //eld not to pass notes and other choses in action. Young 
v. Young, 217. 

. Where a testator, having a wife and two daughters, directed in his will 
that certain slaves, and other property, should be divided “ between his 


wile and children,” and in a subsequent clause directed that, in case of the 
death of one of his daughters “ leaving no heir of her body, then, and in 
that case, it may goto my remaining child or children,” one of the daugh- 


ters having died in the life-time of the testator, it was Z/e/d that her share 
went to her sister, and that the widow took but one-third. Garrison 
v. Eborn, 288. . 

3. Where it is provided in a will, that the widow should take of certain 
articles as much as she wanted, it was eld that she was vested with 
unlimited discretion as to the quantity she might take, even to the amount 
of the whole of the articles mentioned. bid. ° 

. The Act of Assembly in relation to the time when a will “shall speak 
and take effect,” apphes only to the property named in it, and not to the’ 
legatees. Ibid, 

7. Where a testator directed that a tract of land, given to one of his chil- 
dren, should receive contribution until it should be made equal in value 
to the shares of the other children, Held, that a crop growing on the 
land when the testator died, was subject to be valued with the land. 
Whitsett vy. Brown, 297. 

3. Where a testator directs that his estate shall be divided equally amongst 
certain classes, no notice being taken of advancements that had been 
made to certain individuals of these classes, Held, that there is no reason 
for taking these advancements into the estimate. bid. 

%. Where a testator bequeathed as follows: “I give to S, A. (his wife) all 
the negroes, of every description, that I have received through or by her, 
viz: B.C, D,” uaming them and several others, and concluding the list 
with an “ &c.” “and all the undivided negroes of the estate of W. K., 
also $312 in cash, the amount for which H (one of the negroes that came by 
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his wife) was sold,” and died intestate as to all the rest of a large estate, it 
was Held to have been the intention of the testator to pass the increase 
of the slaves of both classes, irrespective of the times of their birth. 
Redding v. Allen, 358. 

. Where two modes of description are used, and there is a descrepancy 
between them, that mode will be followed which is least liable to mistake. 
Tid. 

. Where slaves given as above to a legatee, were hired out by the execu- 
tor after the death of the testator, it was Held that the hires went to the 
legatee. Ibid. 

2. Where a sum of money was given in lieu of one of the negroes that, be- 
fore the will was made, had belonged to the former of the above classes, 
but sold by the testator, it was Held that such sum of money should bear 
interest from the death of the testator, bid. 

13. Where a testator ordered his estate to be divided between his wife and 
certain chitdren, she to have a part for life, and at her death, there was to 
be an equal division of the part held by her, amongst the same children, 
it was //e/d that one of the children, who had not received his share in 
the first division, had a right to have it made good to him in the second 
division. Johnson v. Johnson, 437. 

. The word “or” will be construed tg have been meant for “and” when 
the plain intent of the testator will be defeated without the substitution; 
but it is never admissible, unless it is necessary to carry out the mani- 
fest design of the will. JZarrison v. Bowe, 478. 

. Where a testator, seized and possessed of a large real and personal es- 
tate, made a partial disposition of it to some of his children and to his 
widow, to the latter of whom he gave household and kitchen furniture, 
slaves, horses, farming implements, and many other things applicable and 
necessary for house-keeping and farming operations, leaving out the bulk 
of his land, and then adds, “TI will that all the balance of my estate, real 
and personal, be disposed of as the law directs,” it was Held to have 
been the intention of the testator that the widow should have her dower 
assigned in the mode directed by law in cases of intestacy. Bost v. 
Bost, 484. 

16. It is not a ground for excluding property from a residuary clause in a 
will, that the testator did not know, or believe, that he had a title to it. 
Ireland v, Foust, 498. 

17. One purpose of a residuary clause is to dispose of such things as may 
have been forgotten, or overlooked, or may be unknown. Jbid. 

Vide Description oF A FUND; EMANCIPATION ; ILLEGITIMATE CHILDREN ; SUR~ 

vivors, 1, 2, 3. 


CONSTRUCTION OF AN ACT OF A PARTY. 
Vide Acts, &c. 


CONTINGENT REMAINDER. 
Vide Limitations IN REMAENDER, I, 2, 3: 
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CORPORATIONS, THEIR RIGHTS, POWERS AND DUTIES. 


1. A corporation whose term of existence is limited to a number of years, 
may, nevertheless, purchase and hold land in fee simple, when authorised 
by its charter. Rives v. Dudley, 126. 

2. A charter of incorporation creating a company for the purpose of effect- 
ing a communication by a plank road between designated points with 
the privilege of taking tolls, does not authorize the company to establish 
a stage line upon their road, nor to contract for carrying the United 
States mail. Wiswall v. The Greenville and Raleigh Plank Road Com- 
pany, 183. 

Vide ConsTRUCTION OF A CHARTER. 


COSTS. 

Although it is usual, in suits against executors and administrators, for the 
settlement of estates and the payment of legacies, to direct the costs to 
be paid out of the fund, yet, where the estate is very small, an executor 
who makes costs, by relying upon an unreasonable objection, will be de- 
creed to pay them personally. Benick v. Bowman, 314. 

Vide Arsirration, 7. 


COURT OF EQUITY—SALES BY. 


1. A court of equity has power to set aside a sale made under its order, as 
well at the instance of the purchaser, as of the owner of the property. 


Clayton v. Glover, 371. 

2. A court of equity has no power to order the sale of land, for the pur- 
pose of converting it into more beneficial property, where it is. limited in 
remainder to persons not in esse. Watson v. Watson, 400. 

3. Where lands are ordered to be sold for partition by a court of equity, 
the authority of the court to set aside an inchoate sale, and to order a 
re-opening of the biddings, applies as well to cases where all the parties 
are adults, as where some of them, or all, are infants. Bost ex parte, 482. 


CREDITORS. 

‘Plaintiffs in a court of equity are only bound to show that they have re- 
duced their debts to judgments, when they sue as creditors, to obtain an 
equitable fi. fa. where property cannot be reached by a fi. fa. at law, 
or where they sue to have the rights of their debtor declared and incum- 
brances removed, so as to make the property bring a fair price. Potts v. 
Blackwell, 449. 

Vide Frauputent conveyance, 1, 2,3; Trusrees, 1. 


COVENANT. 
1. Where, by the terms of a covenant to convey land, it is provided that 
the vendor is “to make a deed when called for,” the vendee may demand 
a deed before the purchase-money is paid. Simmons v. Spruill, 9. 
2. Where, however, the vendee has sought the aid of the Court, and it ap- 
pears there is danger of the purchase-money being lost by his insolvency, 





INDEX. 


the Court will not permit him to receive his deed, until the money has 
been paid, or tendered. bid. 
Vide Srarure or Fravups. 


DEBTS—FUND TO PAY. 

Where a fund was ordered to be raised for the payment of debts by the 
hires of certain slaves, and it turned out that the debts were greater than 
the value of the slaves, it was ordered that they should be sold for the 
purpose of paying the debts. Shaw v. McBryde, 173. 


DECREE. 


Where the object of a suit was to enjoin the collection of a note, upon the 
ground of a counter claim in favor of the maker against the holder, a 
reference to a commissioner to state an account between the parties, a 
report and a confirmation thereof, before replication is entered and the 
cause set down for hearing, could not be considered as being intended as 
an adjudication upon the merits. Carter v. Privatt, 345. 

Vide Preapine, 4, 6; Trustees. 


DEDICATION TO PUBLIC USE. 


1, Where the owner of land sells lots along a space held out by him as being 
intended for a street or public square, and people build houses and make 
improvements along or about the same, relying on such assurance, there 
is forthwith a dedication of such space to the public use, and he will be 


estopped from hindering its use inthat way. ives v. Dudley, 126. 

2. But a permission, by the owner of land, to an incorporated company to 
build a toll-bridge on his land for their gain, does not come within the 
principle of such dedication by estoppel. bid. 


DEED OF TRUST. 

1. Where there is a provision in a deed of trust, that certain debts, naming 
them, are to be paid, and a further provision, that the debts shall be paid 
as they fall due, and some of the enumerated debts are due at the time 
of making the deed of trust, these latter are to be paid. Afiller v. Cherry, 24. 

. Where a surety assents to a deed of trust, which gives him a preference 
over other sureties as to a large part of his liabilities, and is insisting on 
this preference against other sureties, he shali not be permitted to dimin- 
ish the fund, which, in part, consisted of a debt due by himself to the 
maker of the deed, by setting it off with other liabilities to him, not se- 
cured by the deed. bid. 

3. A provision in a deed of trust to secure certain persons in sums due 
them, and against certain existing liabilities as sureties, also against fu- 
ture liabilities which they may incur as sureties, and future debts that 
may be justly due them, there being no allegation, or proo fof fraud, is 
valid, and will be enforced in a court of equity. Jrwin y. Wilson, 210. 

Vide Acguitrance; Description or A pebt, 1, 2; FRAUDULENT CONVEY- 

ance, 1, 2, 3. Securtry—Srirv.ation For. 
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DEMURRER. 


An answer filed to a bill after there has been a demurrer, or at the time of 
demurring, over-rules the demurrer as to such answering defendant ; but 
if he be a merely formal party, against whom no relief is prayed, the 
cause will not be retained on his account, if the demurrer of the others 
were sufficient to overthrow the equity of the bill. Brown v. Pratt, 202. 
Vide Pirapine, 2. 


DESCENTS. 

1. Where land was devised to a grand-son by his paternal grand-father, 
and the devisee died in the life-time of his father, it was J/eld that the 
devisee not being an heir, or one of the heirs, of the devisor, the estate 
passed to his uncles and aunts on the mother’s side as well as those on 
the side of the father. Osborne v. Widenhouse, 238. 

2. The surviving father or mother of one seized of land, who dies without 


leaving issue capable of inheriting, or brothers, or sisters, or the issue of 


such, will take the inheritance under the proviso in the 6 Rule of the 
chapter of descents, (Rev. Code, ch. 38) without regard to the question 
whether such parent is of the blood of the purchasing ancestor. McMi- 
chal vy. Moore, 471. 


DESCRIPTION OF LAND. 

In a covenant to sell land, it is sufficiently certain to describe it as the land 
“whereon the vendor resides,” or as the “A, B. farm,” provided the 
tract thus called, is capable of being otherwise sufficiently identified. 
Simmons v. Spruill, 9. 


DESCRIPTION OF A CLASS. 


Vide Construction or A witt, 1. 


DESCRIPTION OF A DEBT. 

1. Where, a debt was truly described in a deed of trust, in every essential 
particular, except by its date, it will be permitted to come in, and will 
be considered as running to maturity from its true date, and not from 
the mistaken date set out in the deed of trust. filler v. Cherry, 24. 

. Where there are contradictory descriptions given of a thing, that de- 
scription will be adopted, which, in its nature, is least liable to error. bid. 

3. A debt described properly in a deed of trust as to the amount—as to the 
time of its falling due—as the object for which it was created—as to the 
names of the makers, and as to the corporation for whom the debt was 
contracted—shall not be rejected because of a variance in the description 
of the name of the payee from the true name. Gardner vy. Pike, 306. 


DESCRIPTION OF A FUND. 


A provisoin in a will that “all the money that I have on hand, or loaned 
out,” shall accumulate for ten years, will embrace all the funds of the tes- 
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tator from whatever source arising; especially where such a construc- 
tion is necessary to prevent an intestacy as to a part of the estate. Ap- 
ple v. Allen, 120. 


DIGNITY OF DEBTS. 

The claim which a wife has against the administrator of her husband for 
money arising from the sale of her land which he had received, is a sim- 
ple contract debt, and must be so treated in the course of administra- 
tion. Bateman v. Latham, 35. 


DIVORCE. 
Vide Practice, 6. 


DISTRIBUTEES. 

1. A woman, in contemplation of marriage, conveyed land and slaves in 
trust for her sole and separate use, with power to dispose of the same by 
will or deed, and in default of such disposition, then to her issue, and in 
default of issue, then to her heirs-at-law and distributees ; she died with- 
out having disposed of the property and without issue; J/eld, that the 
husband took the slaves under the above limitation in preference to the 
uext of kin, Boyd v. Small, 39, 

. Under the statute of distributions, the word “distributees” is a word of 
limitation, and net a word of purchase, and, in its use under the statute, 


the rule in Shelly’s case has a like operation with respect to personalty, 
as the word “heirs” has at common law with respect to land. bid. 


DOMICIL. 
Vide Lex Loct. 


DOWER. 


Vide Construction or A wint, 15. 


KLECTION. 

1. Where a testator, by his will, gave a slave to A, which, after the date 
of the will, he gave by deed to B, having by the same will given lega- 
cies of greater value than the slave to B, there is no construction author- 
ised by the Act of 1844, (providing that a will shall speak and take effeet 
as if made immediately before the death of the testator; Rev. Code, ch. 
83, sec. 3), that can require B to elect for the benefit of A, between his 
legacies under the will, and the slave conveyed by the deed. Ltobbins 
v. Windly, 286. 

. The act of 1844, ch, 88, see. 3, relates to the subject matter of the dispo- 
sition only, and does not, in any manner, interfere with the construction 
in regard to the objects of the gift. bid. 

Vide Prockeps oF THE SALE OF LAND, 
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EMANCIPATION. 
Children of a female slave directed by will to be liberated, born after the 
making of the will and before the death of the testator, are not entitled 
to their freedom. Leary v. Nash, 356. 


EQUALITY OF DIVISION. 
Vide Construction oF A WILL, 8. 


ESTOPPEL. 

1. One who has entered into a deed, as a trustee, will not be heard to gain- 
say the title of the property conveyed to him by the deed. McLeran v. 
Melvin, 195. 

2. Where a woman, upon the eve of marriage, made a conveyance of pro- 
perty to a trustee, to which she then had no right, but to which she af- 
terwards acquired a right, Z/eld that the property passed to the trustee 
by estoppel. Denick vy. Bowman, 314. 

Vide Pieavixe, 6. 


EXECUTOR—ASSENT OF. 

Where an estate in slaves and other chattels is limited in remainder after 
the expiration of a life-estate, an executor may safely deliver the proper- 
ty to the life-owner without qualifying his assent. The ulterior devisee 
who fears the removal of the property, can protect his interest by apply- 
ing to the courts of equity. Apple v. Allen, 120. 

Vide Interest; Marsuatuinc; Remarvers, &c., 4; Susstirvtioy, 1. 


EXPENDITURES. 


Vide GUARDIAN AND WARD. 


FEME COVERT. 

1. The words “for her sole and separate use” when applied, in a will, to an 
unmarried female, do not create any such separate interest as upon her 
marriage afterwards, will prevent the property from vesting fully in her 
husband. Apple v. Allen, 120. 

. The words “ which negro I design for the benefit of A. Y. (a married 
woman) and her children, and not to be subject to any debt or debts 
which J. Y. (the husband) may contract, or have contracted,” were 
Held sufficient to give a sole and separate estate to the wife and a remain- 
der to her children. Young v. Young, 216. 

. A bequest to six sisters, one of whom was married, “not to go to any 
but my sisters directly and their progeny, and not to their husbands,” 
was /ield to confer a sole and separate estate for life, as well upon the 
unmarried sisters, who might thereafter marry and have children, as 
upon the married one. ridges v. Wilkins, 342. 

. Where slaves were bequeathed to a trustee for the sole and separate use 
of a feme covert for her life, with a remainder to her children, money 
arising from the hires and profits of such slaves in the life-time of the 
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feme, if in the hands of a trustee, goes to the wife's representative, where 
it would, in the first plaee, be liable to any debt she might have con- 
tracted in anticipation of the fund, and then become the property of the 
husband, jure mariti. Powell v. Cobb, 456. 


FRAUDULENT EMANCIPATION. 

1, A bequest of slaves, with a provision by which they may be supported 
without working like other slaves, is a violation of the policy of the State 
and void. Zea v. Brown, 141. ; 

2. A bequest of two hundred acres of land and three thousand dollars, with 
a family of slaves, who were valuable, with a provision that on the death 
or insolvency of the legatee, one of the slaves should select an owner, 
who was also to take the land and money, with an injunction that the 
slaves should be treated kindly and humanely, is manifestly for the ease 
and benefit of the slaves and against the public policy. bid. 


FRAUD AND FRAUDULENT CONVEYANCES. 

1. Where an insolvent person purchased a stock of goods in a distant mar- 
ket, and immediately, on getting home, conveyed them in trust, partly 
to secure a feigned debt, and stipulated in the deed for his possession of 
them, for sixteen months, without any explanation or reason given to 
rebut the presumption of fraud arising from such provision, J/eld, that 
the deed was void as against creditors. Grimsley v. Hooker, 4. 


2. A creditor, in order to reach property which has been fraudulently con- 
veyed, must take hold of the property by getting a judgment and seiz- 
ing it under an execution. A second conveyance to such creditor, or 
for his benefit, by the fraudulent grantor, will give no lien, or title, to the 
property. bid. 

3. Where, after a creditor had commenced an action, and before he could 
get a judgment, a trustee in a fraudulent deed of trust sold the property, 
and put it out of the reach of the execution which afterwards issued, 
Held, that such trustee was liable to the judgment creditor, to the amount 
of the property sold by him. bid. 

4. Where a party to a suit in court, falsely represented to another party, 
an ignorant female living out of the State, that a certain questien had 
been decided against her, and thus obtained from her an assignment of 
her interest which was worth $1200, for sixty dollars, the Court of Kqui- 
ty will enjoin him from taking from the clerk’s office more than he paid 
for the claim with interest. Stewart v. Hubbard, 186. 

5. Where one of two partners, by mortgage deed, conveys to the other, 
partnership effects, to secure debts alleged to be due from the one to the 
other, which deed and effects are assigned to bona fide creditors of the 
mortgagee, to secure debts due from him to such creditors, such convey- 
ance was Held to be valid against creditors of the firm, who had acquir- 
ed no lien. Potts v. Blackwell, 449. 

6. A trustee, or mortgagee is a purchaser for a valuable consideration, with- 








515 INDEX. 


in the provisions of the 13th and 27th Eliz., but it seems he takes subject 
to any equity that attached to the property in the hands of the debtor, 
from which he cannot be discharged by the want of notice. bid. 

7. Where persons are in pari delicto in the commission of an illegal act, and 
one gets an advantage of the other, equity will not interfere to relieve ; 
but where they are not equally in fault, as where one is old, ignorant, 
dependant and unduly influenced by the other, equity will afford relief 
against hardship and imposition growing out of the illegal transaction. 
Pinckston v. Brown, 494. 

8. Where an ignorant old man was induced to execute a deed, surrender- 
ing to his children a large fund to which he was entitled, by being in- 
formed by them of the opinion of a lawyer whom they had employed, 
and in whom he had great confidence, which opinion was, that he had 
no right, and by the false representation of one of his children as to what 
they had agreed to give him, and as to the purpose for which the deed 
was to be used, a court of equity will disregard such conveyance as be- 
ing against conscience, and decree the fund as if the conveyance did not 
exist. Powell v. Cobb, 456. 

Vide Marniace peep, 1, 2; Paro contracts as TO LAND; Practice, 6. 


GIFT—CONFIRMATION OF. 


Vide Construction OF A WILL, 2. 


GRATUITOUS IMPROVEMENT. 

Where an incorporated company entered upon the land of a feme covert 
with the consent of her husband, and built a bridge on the same, without 
any conveyance from her, and without any condemnation by legal pro- 
ceeding, and without any compensation, she, and her heirs, had a right 
to convey such bridge and its appurtenances, with the land. Rives v. 
Dudley, 126. 

Vide Depication. 


GUARDIAN AND WARD. 

A Court of Equity will not sanction an expenditure by a guardian, or trus- 
tee, beyond the income of the estate in his hands, except in a case of 
physical necessity ; as where the ward, or cestui que trust, from weakness of 
body, or mind, was unfit to be an apprentice. Johnston v. Coleman, 290. 


Vide Mistake, 3; Preaprne, 5. 


HEIRS—HEIRS OF THE BODY, &c. 
Vide Limitations IN REMAINDER, 1, 4, 7, 8; Remaryver, X&c., 4. 


HIRES OF SLAVES BEQUEATHED. 
Vide Consrruction oF A WILL, 11. 


HUSBAND. 
Vide Distrisvress, 1; Marriacs, &c., 1, 2. 
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ILLEGITIMATE CHILD. 

Where a testator by his will gave property to a son and three daughters, 
with a provision that, on the death of either of them intestate, or with- 
out heirs of his or her body, his or her share should go over, it was Held 
that the intention was not that it should go over on the death of the 
mother of an illegitimate child, but that the latter was entitled to his 
mother’s share. Juairly v. Priest, 383. 


IMPERTINENCE. 
1. Where “impertinent” matter is introduced into the pleadings, it is, ac- 
cording to the course of the Court, to be stricken out at the expense of 
the party introducing it. Powell vy. Cobb, 1. 
2. No matter is impertinent, however scandalous it may be, or however 
much it may tend to degrade, provided it bears upon the point about 
which the parties are at issue. Ibid. 


IMPOSISITION. 
Vide FravpuLent conveyances, 4, 8. 


INADEQUACY OF PRICE. 
Vide Compromisz, 3; FRAUDULENT CONVEYANCE, 4. 


INDEMNITY. 
Vide LrEGAactrsS—PAYMENT OF. 


INFANT. 
Vide Pieapixe, 6 


INCREASE OF SLAVES. 
Vide ConsrrucTION OF A WILL, 9. 


INDEMNITY. 

Where a debtor purchased a note on his creditor with the purpose of using 
it as a set-off, but transfers it to other bona jide creditors, although the 
effect may be to cut such creditor out of his debt entirely, he has a right 
to do so. Carter v. Privait, 345. 

Vide Susstrrutioy, 2. 


INJUNCTION. 

1, An injunction to prevent the setting up of a fraudulent deed, embracing 
the whole estate of an old man past the age of active Isbor, is a special 
one, and the bill of the plaintiff may be read as an affidavit in reply to 
the defendant’s answer. Peterson v. Matthis, 31. 

2. The mischief in such a case is irreparable, and the injunction will be con- 
tinued to the hearing. Jbéd. 

3. A non-resident who has not a sufficiency of property or effects within 
this State, to make good damages for the breach of a covenant for quiet 
enjoyment, will be enjoined from collecting the purchase-money for land, 
where the title is defective. Richardson v. Willéams, 116. 
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4. A bill alleging that a trespasser was about to commit irreparable injury 
by boxing and working turpentine trees, and by cutting timber and 
making staves on land fit only to be cultivated for these products, with- 
out an averment of the defendant’s insolvency, will be dismissed on mo- 
tion. Gause v. Perkins, 177. 

5. In a bill for an injunction to prevent slaves from being taken out of the 
State, an allegation that the defendant was about to sell his perishable 

’ property, and that it was rumored he was about to remove, and that 
plaintiff believed if he did so, he would carry off the slaves which he 
held for life only, was deemed sufficient ground for the issuing of an in- 
junction, and, not being met by the answer of the defendant, though it 
denied the intention of removing, the injunction was ordered to be con- 
tinued. Swindall v. Bradley, 353. 

6. On motion to dissolve an injunction, where the mischief, arising from 
the act complained of, would be irreparable, the settled practice is for the 
plaintiff to read affidavits in opposition to the answer. bid. 

7. Where a bill was filed by the purchaser of land at a sheriff’s sale, pray- 
ing an injunction to restrain one, who entered under the former owner, 
from cultivating turpentine trees, upon the allegation of irreparable mis- 
chief from the defendant’s insolvency, and it turns out that the defendant 
entered by virtue of a lease of the trees for making turpentine, made be- 
fore the sheriff's sale, it was ZZeld that it would be inconsistent with the 
relief sought by the bill, to decree the appointment of a receiver of the 
rent to secure its payment to the reversioner. Burns v.. Campbell, 410. 


INSOLVENT EXECUTOR. 
Vide Assets. 


INSOLVENCY OF A VENDEE. 
Vide Covenant, 2. 


IRREPARABLE INJURY. 
Vide Ixsunctioy, 1, 4, 6, 7. 


INTEREST. 

Where the purchaser of an equity of redemption, tendered the mortgage- 
money upon a condition which he had no right to make, he cannot, on 
its being refused, insist on an abatement of the interest. Rives v. Dud- 
ley, 126. : 

Where a legacy is charged with a certain sum, bearing interest from a giv- 
en day, which is long before the death of the testator, but it appearing 
that the said legacy had been advanced to such legatee before the day 
specified for interest to accrue, Held that he was properly chargeable 
with interest from that day. Patton v. Patton, 330. 

Vide ConstRUCTION OF A WILL, 12. 


ISSUE SENT TO A COURT OF LAW. 
Vide Practice, 6. 
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INTESTACY—PARTIAL. 
Vide CiarcGe ON AN ESTATE; CONSTRUCTION OF A CHARTER. 


JUDGMENT AT LAW. 
Vide Creprrors. 


JURISDICTION. 

1. This Court will not drive a party to seek redress in the Courts of anoth- 
er State, when a less circuitous and better remedy can be given in our 
own Courts at less cost. Richardson v. Williams, 116. 

2. Where a Court of Equity has acquirrd jurisdiction of a cause by the ob- 
ligor in a bond’s getting possession of the paper and pretending it was 
destroyed, it will not lose it afterwards by his personal representative 
producing the obligation. /amlin v. Hamlin, 191. 

3. Generally, the next of kin cannot sue the debtor of the intestate, but 
where an administrator is manifestly under the influence of the debtor, 
and that influeice has been collusively exercised to the injury of the next 
of kin, they may, in equity, have an account against the debtor. Flem- 
ing v. McKesson, 316. 


Vide New Tria at Law; Remepy at Law. 


LACHES. 
Vide Speciric PERFORMANCE. 


LAND—SALE OF BY COURT. 
Vide Court or Egurry, 1, 2, 3. 


LAWS OF ANOTHER STATE. 

Where a bill sets up a title in remainder to slaves, under a deed made in 
another State, there not being any allegation that the common law does 
not prevail in such State, the presumption is that it does prevail 
there, and therefore, that there can be no limitation in remainder of per- 
sonal property by such deed. Brown v. Pratt, 202. 


LEGACY—LAPSED. 
Vide Resrpuary Funp, 2, 4. 


LEGACY—ABATEMENT OF. 

1. Where a fund was ordered by will to be raised for the payment of debts 
by the hire of certain slaves named, with a limitation over when the 
necessary amount was raised, and it turned out that the indebtedness 
was greater than the whole value of the slaves thus set apart, the court 
ordered them to be sold in toto, and their values applied to the payment 
of the debts. Shaw v. McBride, 173. 

. A house ordered by a will to be removed from one tract of land to an- 
other and given with the latter tract to a legatee, was held to become 
personal property when it was removed, and must abate with the specific 
legacies of personal property. bid. 


to 
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LEGACY—ADEMPTION OF. 
Vide Morteace. 


LEGACY TAKEN FOR DEBTS. 

Unless otherwise provided in the will, general legacies will be taken for the 
payment of debts before specific legacies, and the legacies of personal 
property will be taken before those of real estate. Shaw v. McBride, 
173. 

Vide Lecactes—ABATEMENT OF. 


LEGACIES—PAYMENT OF. 

Where specific and pecuniary legacies were given absolutely, by will, with 
executory bequests over upon specified contingencies, all that the execu- 
tor is required to do is to deliver the property to the first taker (he giv- 
ing a receipt). He has no right to exact a bond for the security of the 
ulterior claimants, but they must look to the protective aid of the court 
to secure them from loss by removal, waste or destruction, as the case 
may arise. Williams v. Cotten, 395. 


Vide Construction oF A WILL, 13. 


LEGACIES. 
Vide InrEREstT. 


LEX LOCI. 

Personal property arising in another State to a married woman domiciled 
with her husband in this State, belongs to the husband according to our 
laws, and is not governed or controlled by the laws of the State from 
which it was derived. JfcLean v. Hardin, 294. 


Vide Laws or ANOTHER SraTE. 


LIEN. 
Vide Fravupvtent conveyance, 2, 3,5; Securiry—stTIPUuLATION FOR. 


LIMITATIONS IN REMAINDER. 

1, A limitation by will, to the heirs, or the heirs of the body, of one known 
by the testator, at the time of the making the will, to be alive, is con- 
strued to mean the children, and the descendants of deceased children, 
of such person. Knight v. Knight, 167. 

2. Where a legacy is given to a class, if there be no intermediate estate, the 
class is enumerated at the death of the testator; but where there is an 
intermediate estate, the class is enumerated at the end of such interme- 
diate estate. bid. 

3. The next of kin of one of the class, who is since dead, whether born be- 
fore the termination of the intermediate estate, or after that event, are 
entitled to his share. bid. 

4. A limitation of slaves or other chattels in a bequest, or a conveyance in 
trust, to a mother and her children, while she has children, will as a 
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general rule, make her and her children take as tenants incommon}; but 
if the primary object of the testator, or grantor, appear to have been to 
provide for the mother, and that object would be defeated by such con- 
struction, then she shall take the whole property for life, with the re- 
mainder to her children. Chesnut v. Meares, 416. 

5. A deed made in 1835, conveying a slave to a man and one’s wife “ du» 
ring their joint life-time and no longer,” passes the entire interest in the 
slave, notwithstanding the attempted restriction. Newell v. Taylor, 374. 

Note. The Revised Code, ch. 37, sec. 21, varies from the Rev. Statute ch 
37, sec. 22, and would require, on a deed made since the latter went in- 
to effect, a different construction from that given in this case. Ibid, 

6. Where a general right of disposition is given to the taker of an estate, a 

contingent limitation in remainder is inoperative and void, but a limita- 

tion to one, and if he should die before arriving at full age, or if Ire should 
arrive at full age, and afterwards die intestate and without issue, then 
to A, B, and C in remainder, was Z/eld not to give a general right of 

disposition, but that the limitation over was valid. Hall v. Robinson, 348, 

In a conditional limitation of an estate, if the person to take is certain, 
his representative is entitled to the interest limited to him, although he 
died before the happening of the event on which the estate in remainder 
was to vest in possession. bid. 

8. A bequest to the testator’s six sisters and their isswes, in one clause, to 
their children in another, and to their progeny in a third clause, while 
only one of the sisters was married and had issue at the date of the be- 
quest, was Held to give an estate to each of the sisters for her life, with 
a remainder to her children, applying as well to such of the sisters as 
might thereafter marry and have children, as the one already married, 
Bridges v. Wilkins, 342. 

9. The general rule is, that where there is a bequest to children, and no 
life-estate is interposed, and the period of division is not postponed, only 
the children born at the testator’s death can take. But this rule is va- 
ried where it is manifestly the intention of the testator that all the chil- 
dren that may be born of a person, as well as those already born, 
were intended to take. And it is the duty of an executor, in paying 
over the shares in such case, to take bond, with security, for the pay- 
ment of the shares of children that may subsequently come into being, 
Shinn v. Motley, 491. 


~T 


LOST BOND. 
Vide Jurispiction, 2. 


MARRIAGE—DEED IN FRAUD OF. 
1. Where, on the day before an intended marriage, the wife secretly made 
a conveyance of her property to a distant relation, which was carefully 
concealed from the husband during his whole life, while he was permit- 
ted to use and treat the property as his ewa during that whole time, the 
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facet that he had heard from rumor that his intended wife thus intended 
to convey, though he did not believe it, was Held not to be a sufficient 
assent to the conveyance to prevent it from being declared void. Spen- 
cer v. Spencer, 404. 

2. For a deed made in contemplation of marriage to have the effect of bar- 
ring the rights of the husband, it must appear that he had knowledge of 
the particular deed, and gave his assent to it. bid. 


MARRIAGE, VOID AB INITIO. 
Vide Practice, 6. 


MARSHALING. 
Where there is a fund common to both of two charges, and a fund subject 
only to one of them, this separate fund must be applied in aid of the com- 
mon fund. Graves v. Howard, 302. 


MISTAKE. 

1. Where the vendor of a slave, through mistake, surprise and ignorance, and 
without consideration, inserted in the bill of sale, a release of all the pur- 
chase-money, when he had only received a part, he is entitled to relief in 
Equity. Collett v. Frazer, 80. 

2. Where words of inheritance are omitted in the deed, by the ignorance or 
mistake of the draftsman, a Court of Equity will supply them. Springs 
v. Harven, 06. 

3. Where the same person was administrator of a husband, and guardian 
to the heirs of his wife, and he took a receipt, upon a disbursement, in his 
character of administrator, the onus of converting it into a voucher against 
his wards, on the ground of mistake, is upon him. Greenlee v. McDow- 
ell, 325. 

Vide Arsirration, 3; Susstitutioy, 1. 


MITIGATION OF DAMAGES. 


Vide Arpirration, 7. 


MORTGAGE. 
Slaves were bequeathed by name to the testator’s widow, but after the tes- 


tator’s death they were recovered from the executor by a decree of the 
court of equity, as having been mortgaged to him. It was Held that the 
legatee was entitled to the money paid for the redemption of the slaves, 
but that the legatee had no claim to have the legacy made good in any 
other way. Lane v. Bennett, 390. 

Vide FraupuLent conveyances, 5. 


MULTIFARIOUSNESS. 
Vide Pieavrne, 1. 


NEW TRIAL AT LAW. 
This Court will not set aside a verdict obtained in a court of law by perju- 
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ry, and order a new trial, unless the witness, on whose testimony the 
verdict was given, has been convicted of perjury, or has died since the 
trial, so that his conviction is rendered impossible. Dyche vy. Patton, 332. 


NEXT OF KIN. 
Vide ConsTRUCTION OF A CHARTER. 


NOTES; CHOSES IN ACTION, &c. 
Vide Construction oF A WILL, 3. 


NOTICE. 

1. Constructive notice arising from the first purchaser's being in possession, 
must be taken to extend to all the circumstances attending the equity, 
and where these are such as do not affect the conscience of the second 
purchaser, the Court will not vacate his purchase. TZuylor v. Kelly, 340, 

2. But where the second purchaser protects himself under the defense that the 
first purchaser gave way to him, en condition of receiving the increased 
price, which was obtained on the second sale, he is bound to see that such 
increased price is made good to the former purchaser. bid. 

3. A purchaser from one who had purchased without notice of a prior equi- 
ty, although he had notice of it himself, at the time of his purchase, is 
nevertheless protected by the want of notice in his vendor. Ibid. 

4. The pendency of an action of ejectment brought by the seller against 

the purchaser who had been let into the possession, is no notice of such 
former purchase to a second purchaser. bid. 

. The principle of constructive notice is always resorted to, in order to pre- 
vent the person having it from doing an act to the injury of another, 
and does not apply where the question is, whether one was barred by his 
assent to a fraud practiced on him. Spencer v. Spencer, 404. 

Vide Marriage, &c., 1, 2. Purcnaser wirn notice. 





or 


ONUS PROBANDL. 
Vide Pracricr, 3; Mistakes, 3. 


“OR” AND “AND.” 
Vide Construction or A WiLL, 14. 


PARENTS. 
Vide Descenrs, 2. 


PAROL CONTRACT AS TO LAND. 

A bill charging that the defendant, by false representations and other frau- 
dulent means, had prevailed on a party to convey to him a valuable cop- 
per-mine, which party had, by parol, agreed to convey it to the plaintiff, 
cannot be sustained in Equity. Lee v. J/cKenzie, 232. 


PARTNERSHIP. 
Where real property was bought for the purpose of being used by a com- 
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pany formed for the purpose of carrying on a mechanical trade, and was 
so used, and had been so used, by several companies before this, and was 
necessary to the carrying on of such business, and was mentioned in the 
several deeds to the several partners as a part of the effects of the part- 
nership, it was Held that there was a trust of such real property, by op- 
eration of law, for the partnership as tenants in common, though it had 
not been declared in writing. Hanff v. Howard, 440. 

Vide Fravpvuent conveyance, 5, 6; Security, &c. 















PARTIES TO A BILL. 
A bill by a creditor, against a trustee, to subject the resulting trust aris- 
ing after the cestuis que trust named in the deed of trust are satisfied, need 
not make such ces(uis que trust parties. Corner vy. Stevenson, 95. 

Vide AMENDMENT. 











PAUPER. 
Vide Practice, 5. 










PER CAPITA AND PER STIRPES. 

1, The general rule is, that where several persons are named in a legacy 

with the children of another, they will all take, per capita, an equal share ; 

but where these children are several times mentioned as a class in other 

clauses of the will, and equality requires that they should be so treated 

in the clause in question, they will be decreed to take per stirpes. Gil- 
liam v. Underwood, 100. 

2. The general rule is, that in a bequest to several, they take per capita, 
but where the words, each an equal share, are used in the designation, 
there cannot be any doubt but that such was the intention of the testa- 
tor. Patterson v. MeMasters, 208. 

3. Where, in the distribution of a fund, two daughters are mentioned as 
taking equally with their brothers and sisters, and then is added, that these 
shares are not to go to them, but to their children, it was eld that it 

was intended that they, the children, should take per stirpes, that is, each 
class the share at first designated as their mothers’, 

















PLEADING. 

1, A bill is not multifarious because it alleges title to the same fund in two 

different rights, to wit, as administrator and as next of kin. Fairly v. 
Priest, 21. 

2. A demurrer which is bad in part is bad in the whole. bid. 

3. A plea in abatement is not required to be supported by an answer, ex- 
cept where the bill, by way of charge and in anticipation of the matter 
relied on in the plea, alleges some new matter to avoid its effect. Wheel- 
er v. Piper, 249. 

4. As a general rule, infant plaintiffs are as much bound by a decree as 

persons of full age; but they are not so bound ina proceeding by an 
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official plaintiff, though they are styled relators, without the intervention 
of a prochein amy. Becton v. Becton, 419. 

5. In a bill filed by the Attorney General, or a solicitor, against a default- 
ing guardian, under the act of 1844, ch. 41, the wards are not required 
to be made parties, and such a proceeding is not made by the law con- 
clusive upon their rights. bid. 

6. Where there was a bill filed and a decree for the settlement of an estate, 
and the executor failed to have himself protected in the decree against a 
suit for damages, in which he was primarily liable, but for which the 
estate would be tiable to him, he cannot, without some explanation of, 
or excuse for, his apparent laches, maintain a bill for reimbursement 
against the legatees to whom he has paid their legacies. Lambert v. 
Hobson, 424. 

. Where a bill was filed by the purchaser of land at a sheriff's sale, pray- 
ing an injunction against one who entered under the former owner, upon 
the ground of insolvency and irreparable injury, and it turns out that the 
defendant entered under a lease from the former owner, Held that it would 
be inconsistent with the relief sought, to order the appointment of a receiver 
of the rent. Burns v. Campbell, 410. 

Vide Decree. Demurrer. Imrertinence. Insunction, 7; Practice, 1, 2, 4; 

Srarvre oF Luurations, 10, 


PRACTICE. 


1. A Court of Equity will not interfere to prevent a party from dismissing 
his own suit, although it may have been instituted to establish a second 
equity; for such claimant of a second equity can file a bill against both 
the parties to the former suit, and thus recover his interest. Falkner v. 
Streator, 33. 

2. The Court interferes to protect equitable interests in a suit at law, from 
necessity. bid. 

3. Where a person was charged in a bill with concealing or destroying a 
deed, made by him to his mother-in-law, with whom he was residing when 
she died, and in his answer admitted that he had made such a deed, but 
said that he did not know what had become of it; that it was only taken 
as a security for money, that he had paid money and done services to 
the amount of the sum advanced, and that he believed that she had de- 
stroyed the deed, that his title might be revived; Held that the onus of 
proving these allegations rested with the defendant. Kent v. Bottoms, 69. 

4. Proofs taken in a cause, irrelevant to the isswes made by the pleadings, 
will not be considered by the Court. Willis v. Peterson, 338. 

5. A plaintiff cannot be brought into this Court as a pauper, in a suit trans- 
ferred to the Court by consent, or on affidavit. An order in the Superior 
Court authorising a party to sue in that eharacter, extends only to the 
officers of that Court, so that such a party is liable for costs in this Court 
if he loses his suit, and may recover them if he gains it, notwithstanding 
such order below. Collett v. Frazier, 398. 
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6. A court will not entertain the question of “nullity of marriage on ac- 
count of imbecility,” incidentally, but will stay proceedings in the suit in 
which such issue is made, that it may be determined by a direct sen- 
tence in either a superior court of law or a court of equity. Williamson 
v. Williams, 446. 


PRESUMPTION OF PAYMENT. 

The payment ofa part of a bond within ten years, by an assignee in bank- 
ruptey, out of the funds of the obligor, and with his assent, repels the 
presumption of payment arising from the lapse of time. Hamlin v. 
Hamlin, 191. 


PROCEEDS FROM SALE OF LAND. 

The proceeds of land, sold for partition, under the provisions of our Act of 
Assembly, to which an infant is entitled, remain real estate until such 
infant comes of age and elects to take them as money. Bateman v. 
Latham, 35. 


PURCHASING ANCESTOR. 
Vide Descents. 


PURCHASER WITH NOTICE. 
Where a party claimed title to a slave by virtue of an estoppel growing out 
of proceeding in a county court, in a suit to have such proceeding de- 


clared inoperative on account of a mistake, the fact, that the purchaser 
had consulted a friend as to the validity of the title under the proceeding, 
previously to the purchase, and, upon their both concurring in the opin- 
ion that it was good, made the contract, was J/eld to amount to notice 
of the plaintiff’s equity, and placed the purchaser in the shoes of the 
vendor. Simpson v. Houston, 494. 


PURCHASE-MONEY. 
Vide Covenant, 2. 


PURCHASE OF AN EQUITY. 
Vide Susstitutioy, 5. 


PURCHASER CONVERTED INTO A TRUSTEE. 

1. The fact that the bargainor, in an absolute deed, remained in possession 
of the land conveyed, for more than a year after the sale, using it as his 
own, is dehors the declarations of the defendant, and is inconsistent with 
the idea of a purchase; and if in addition, it be proved that the seller was 
hard pressed for money, that the money advanced was not more than 
half the value of the premises, and that the defendant agreed to execute 
a bond to reconvey, and refused to do it, a sufficient case is made out to 
entitle the plaintiff to a reconveyance on the payment of the sum ad- 
vanced, with interest. Steel v. Black, 427. 

2. To convert an absolute conveyance into a security formoney, there must 
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be facts and circumstances dehors the deed, showing that it was so in- 
tended, and proof of the declaration of the parties alone will not be suf- 
ficient. Colvard v. Waugh, 335. 

Vide Trustees, 3. 


REDEMPTION-MONEY. 
Vide Mortaace. 


REFUNDING BOND. 
Vide ADMINISTRATOR. 


REMEDY AT LAW. 


Where a bond was made payable to two several obligees, and one of the 
obligees became the administrator of one of the sureties, it was Held that, 
although the remedy as to such deceased surety was suspended at law, 
yet the right of the obligees to sue the principal obligor in a court of law 
was unimpaired. JfcDowell v. Butler, 311. 


REMAINDERS—VESTED AND CONTINGENT. 

1. Where a husband willed his whole estate to his widow for life, with re- 
mainder over, upon the expiration of such life-estate, and the widow, 
dissenting from the will, took a third of the estate, it was Held, that the 
remainders limited of the other two-thirds, vested in possession immedi- 
ately. Holderby v. Walker, 46. 

2. It isa well known rule of construction, that if the expressions in a will be 
ambiguous, and the intention doubtful, the court leans in favor of hold- 
ing a legacy to be vested, rather than contingent. Devane v. Larkins, 
377. 

3. A bequest “ that all the balance of my property shall go to the benctit 
and support of my beloved wife and children during my wife's widowhood, 
and the minority of my children, but should my wife marry again, she 
shall receive her distributive or child’s part of my estate, and should any 
of my children attain the age of twenty-one, then such child or children, 
shall receive his distributive share, it being equally divided among my 
wife and children,” was J/e/d to be a vested interest in each of the lega- 
tees from the death of the testator. bid. 

. Where a testator, by his will, gave slaves to his wife for her life, and 
then to the heirs of his two daughters who were then living, the assent 
of the executor to the legacy of the taker for life, vested the title of the 
property in the children of the daughters, who were living at the death 
of the tenant for life. Mreeman v. Okey, 473. 

. Where the testator bequeathed slaves to one for life, with an absolute 
power of disposition, without any residuary clause, and the first taker 
failed to exercise such power, it was Zeld that there was an intestacy as 
to such property. bid. 

Vide Liwirations 1x Remarnver, 7. 
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RESIDUARY FUND. 

1, All personalty which is not effectually disposed of by a will, whether it 
be acquired after the making of the will, or whether it fall in by the 
lapse of a legacy, will pass by a general residuary clause, unless it ap- 
pear from the context that such was not the testator’s intention. Alli- 
son v. Allison, 236. 

2. A lapsed legacy is more readily included in a residuary clause than one 
that is void as being against the policy of the State. bid. 

3. ‘The residue of a testator’s estate and effects,’ means what is left after 
all liabilities are discharged and all the purposes of the testator are car- 
ried into effect. Graves v. Howard, 302. 

4. Where a devise of land fails, because it is void, or by reason of the death 
of the devisee, the subject devolves upon the heir-at-law, and the resid- 
uary devisee is not entitled to it. Lea v. Brown, 341. 

5. Where there is no express general gift of the residue, and it appears 
from the face of the will that certain slaves, intended to be liberated, 
were not intended to be included in a clause beqeathing a restricted resi- 
due, such slaves will not pass by such restricted clause, but will go to 
the next of kin under the statute of distributions, bid. 

Vide Construction or A WILL, 3, 16, 17. 


RESTRICTION OF A LIFE-ESTATE BY DEED. 


Vide Luwrrations in Remarnper, 5. 


RULE IN SHELLY’S CASE. 


Vide Disrrisvtees, 2. 


SALE UNDER EXECUTION. 
Vide Surety—PpurcuAsE BY. 


SECURITY FOR FUTURE DEBTS. 
Vide Deep or rrvst, 3. 


SECURITY—STIPULATION FOR. 

1. A corporation held a tract of land under a bond for title when the pur- 
chase-money should be paid. This equity, it was agreed by the corpor- 
ation, should be mortgaged in behalf of certain individual members who 
were about to incur personal liabilities for the company, and such agree- 
ment was entered in the minutes of the company, and afterwards a deed 
of trust made in conformity therewith. It was Held that these members, 
having acted on the faith of the resolution, were entitled to the security, 
and that it was of a nature to be upheld in equity ; also that the deed of 
trust was but a confirmation of the agreement, and had relation to the 
resolution. A/iller v. Moore, 431. 

. Held also that this equity over-reached a lein acquired by a judgment 
creditor, who filed a bill to subject it; he having notice of the prior 
equity. bid. 
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SECURITY FOR LIFE OWNERS. 
Vide Executor. 


SECURITY—TITLE RETAINED FOR. 
Vide Srature or FRAvDSs, 2. 


SEPARATE ESTATE. 
Vide Feme Covert, 1, 2, 3, 4. 


SET-OFF. 

Where a debtor purchased a note on his creditor from a third person with 
the purpose of using it as a set-off against his own note, but without any 
agreement to that effect, he is not forbid in equity to transfer it for the 
indemnity of other bona jide creditors, although the debtor was insolv- 
ent, and the effect of such transfer would be to cause such creditor to 
lose the amount of his note. Carter v. Privatt, 345. 


SETTLEMENT. 

Where there was a settlement of accounts between parties, with a view of 
converting an absolute deed into a security, the amount settled and agreed 
upon, will be prima facie evidence of the correct amount intended to be 
secured. Farmer vy. Barnes, 109. 

Vide Mistake, 3. 


SHERIFF'S DEED. 
Vide Cotor or Tir.e. 


SLAVES. 
Vide Emancipation. 


SOLICITOR. 
Vide Pieapine, 5. 


SPECIFIC PERFORMANCE. 

In 1844, a parol agreement was made by the defendant to convey a body 
of land. In 1848, the defendant, in writing, recognised the agreement, 
and professed a willingness to perform it. After this, the plaintiff remov- 
ed from the State, and for six years took no steps towards the completion 
of the contract, during which time the defendant put valuable improve- 
ments on the land. In 1854, the plaintiff filed his bill for a specific per- 
formance. J/eld that the plaintiff had laid by too long, and that he was 
not entitled to a specific performance. Francis v. Love, 321. 


STATUTE OF FRAUDS. 
1. The statute of frauds does not require a contract for the sale of land to be 
under the seal of the party to be charged therewith. Simmons v. Spru- 
all, 9. 
2. Where the vendor of a tract of land, who is bound under a written cov- 
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enant, to make the title to A on the payment of the purchase-money, 
makes the title to B, who advances the money for the accommodation 
of A, and takes the conveyence under a parol contract, that he is to hold 
the land as security for the loan, A is entitled, on the re-payment of the 
money, to the conveyance, and this contract is not affected by the statute 
of frauds. Cousins v. Wall, 43. 


Vide Trust BY OPERATION OF LAW. 


STATUTE OF LIMITATIONS. 

1. Where an executor qualified in 1841, and a creditor commenced a suit 
against him in that year, which pended until 1845, when he obtained a 
judgment, and at the following Spring Term of the Court df Equity, filed 
his bill against a legatee to follow a part of the assets, (slaves) which he 
had removed out of the State, and sold, Z/eld that the statute of limita- 
tions did not protect, notwithstanding he had lad possession, with the 
assent of the executor, for more than three years. Darnawell v. Thread- 
gill, 50. 

2. Where a person, on his death-bed, said to a bystender, he owed so much 
to the plaintiff, (mentioning the sum) as a balance for certain slaves 
which he had theretofore bought, and that he wished it paid, it was Held 
a suflicient acknowledgement of the debt, to take it out of the statute of 
limitations. Collett v. Frazier, 80. 

3. In Equity, time is not of the essence of a contract for the payment of 
money. Scarlett v. Hunter. 

4. Where a vendee is let into possession, it is taken for granted that each 
party is satisfied, until one or the other moves towards the execution of 
the contract by demanding a specific performance, and neither party, un- 
der such circumstances, has a right to insist on a lapse of time as a bar to 
a specific performance. bid. 

5. The statute of limitations will protect a person holding possession under 
the legal title, if the conveyance take effect to pass the legal title, and 
make it necessary to convert the party into a trustee against his assent. 
Taylor v. Dawson, 86. 

Where, therefore, a deed in trust was made to secure bona fide debts, one 
who purchased and took the trustee’s title is protected by the statute of 
limitations, however fraudulently he may have acted in suppressing com- 
petition, and although he bought in the property for the trustor. bid. 

. A trustee who has never settled his account with the cestwi que trust, or 
closed the trust in any way, but still owes a balance, cannot be protect- 
ed by the statute of limitations, or the presumption arising from the lapse 
of ten years. West v. Sloan, 103. 

7. Where a party is converted into a trustee on the ground of fraud, the 
statute of limitations will run against the claim of the cestui que trust.— 
Wheeler v. Piper, 249. 

. Where a father took advantage of the dependent condition of his daugh- 
ter, the day after her coming of age, to obtain a conveyance from her of 
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a slave, although the Court would probably disallow the benefit of the 
statute of limitations while that dependent condition continued, yet upon 
the termination of that condition by her getting married, if three years 
elapsed before she and her husband brought suit, there is no ground for 
the Court’s preventing the statute from taking its course. Ibid. 

9. Where there was an indefinite time, within which the mortgagor was to 
redeem a slave, which was left in his possession, under a special agree- 
ment, the statute of 1830 begins to run from the time the mortgagee gets 
possession of the slave. Colvard v. Waugh, 335. 

10. Where an agent to collect money, took specific chattels in payment of 
the debt,-and the principal brought an action at law on the contract of 
agency, during the pendency of which more than three years elapsed ; 
it was J/eld that he might take a non-suit and follow the property in 
equity and the latter suit having been brought within a year after the 
nonsuit, it was J/e/d further, that it was the same cause of action in both 
courts, and that the latter suit was within the saving of the statute of 
limitations. J/all v. Davis, 413. 


SUBSTITUTION. 

1, Where an executor sells lands, under a mistake of his power, and the 
proceeds are applied to the payment of debts, and the purchaser is evict- 
ed by the heir-at-law, the land, in Equity, will be subjected to indem- 
nify the purchaser to the extent to which it was liable to the debts—the 


purchaser being subrogated to the mghts of the creditor. Springs v. 
Harven, 96. 

2. Where the sureties of a sheriff have had to pay money for the default of 
a deputy, in not taking a bail-bond from a defendant in a writ, they have 
a right in equity to be substituted to the rights of the sheriff against such 
deputy, and to resort to a fund which he had secured from the defendant 
in the original writ, to indemnify himself against the consequences of the 
same default. Blalock vy. Peake, 323. 

3. One fund cannot be subjected to the relief of another, upon the princi- 
ple of substitution, unless it be made to appear, clearly, that the former 
fund was liable to the debt which the latter has discharged. Greenlee v. 
McDowell, 325. 

. Where an executor made a deed in pursuance of a bond for title 
executed by the testator, with a covenant of warranty, on which he was 
sued and subjected to the payment of damages, he has a right to be sub- 
stituted to the rights of the obligee, and be reimbursed out of the estate. 
Lambert v. Hobson, 424. 

. Where a party purchased, on speculation, a doubtful right of certain 
children to slaves which had been bequeathed by their father to their 
mother, which right was afterwards decided against the purchaser, he 
has no right in equity to claim a re-imbursement for the loss of his money, 
out of the pecuniary legacies left by the mother to such children. Jre- 
land v. Foust, 493. 

Vide Srature or Fravps, 2. 
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SURETY—PURCHASE BY. 

Where a principal debtor, with money in his pocket, suffers the property of 
his surety to be sold, and himself becomes the purchaser, it is doubtful 
whether, even at law, the sale as against the surety, is not a mere nullity; 
but, certainly, in a Court of Equity, such a purchaser will not be allowed 
to set up a title thus acquired against his surety. Perry v. Yarbrough, 
66. 


SURETIES—INDEMNITY OF. 
If one surety, by any means, gets a fund belonging to the principal, he is 
not at liberty to take the entire benefit of it, but must share it with his 


co-surety. Leary v. Cheshire, 170. 


SURETY—ASSENT OF, TO A DEED OF TRUST. 
Vide Deep or Trust, 2. 


SURVIVORS—LIMITATION TO. 

Where slaves or other property, are bequeathed to two or more persons im- 
mediately, as tenants in common, with a limitation over to the survivors, 
or in case that one or more of them die, it is settled that unless the con- 
trary intent appear from other parts of the will, those who survive the 
testator will take absolutely. Vass v. Freeman, 221. 

2. But where, from special circumstances and express words in other parts 
of the will, it appears that the testator referred to a survivorship to take 
place between legatees after his death, the above general rule does not 
prevail. bid. 

3. Where A gave a joint estate for life, to his mother and sister, with an 
absolute estate to the survivor, expressing a belief that he would soon 
die, and that these two objects of his bounty would survive him—appoint- 
ing them his executrices—giving them minute instructions as to the man- 
agement of the estate and the selection of their agents—their place of 
residence, and cautioning them against imposition, it was Held that the 
testator meant to give the property to the survivor of the two who should 
become so by the death of one of them after his death. bid, 


TIME AS A BAR. 
Vide Acgnt, 3. 


TIME ;—AT WHAT TIME A WILL SHALL SPEAK. 
Vide Construction or A witt, 6, Exection 1; Presumption oF PAYMENT. 


TRUSTEES. 
i. Where the trustee of an insolvent purchased the trust property at his 


own sale, and procured the decree of a Court of Equity to validate such 
purchase, without making the unsecured creditors (who alone were real- 
ly interested) parties to the suit, he will not be protected by such decree, 
but, at the instance of such creditors, the property will be decreed to be 
resold. Zlliott vy. Pool, 17. 
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2. Where a trustee has been guilty of a breach of trust by secretly buying 
the trust property at his own sale, in order to avail himself of the cestui 
gue trust's acquiescence in his ownership as a bar to his rights, he must 
show that he fully apprised the latter of the nature and extent of the 
fraud practiced on him. West v. Sloan, 102. 

3. A trustee who purchases at his own sale, and keeps the cestui que trust 
in ignorance of the fact, cannot rely upon the statute of limitations or the 
lapse of time as a bar to an account. bid. 

Vide PcrcuasS&R CONVERTED INTO A TRUSTEE; CONSTRUCTION OF A DEED— 
EsTopre.. 


TRUSTEE—DECLARED SO BY THE COURT. 
Vide PurcHASER CONVERTED, &¢., 1, 2. 


TRUST IN EXCLUSION OF CREDITORS. 

A conveyance of property in trust to hold the same, and receive the profits 
and apply them to the sole and exclusive benefit of a son who was great~ 
ly indebted, does not place it beyond the reach of creditors in a Court of 
Equity. JfcKimmon v. Rogers, 200. 


TRUST BY OPERATION OF LAW. 
A trust by operation of law, is not within the scope of the statute of frauds, 
Hanff v. Howard, 440. 


Vide PARTNERSHIP. 
7 


VENDOR AND VENDEE. 

_ Where there is a contract for the sale of land, the vendee is considered, in 
Equity, as the owner, and the vendor retains the title as security for the 
purchase money. Scarlett v. Hunter, 84, 

Vide Covenant, 2. 


WASTE, 
Vide Insunotion, 4 


WORDS OF INHERITANCE. 
Vide Construction or a peep, 2; Mistake, 2. 





